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IN THE SUPREME COURT OF UTAH 
STATE OF UTAH 
BANK OF PLEASANT GROVE, \ 
a Utah Corporation, 
Plaintiff and ) 
Respondent, Case No. 14404 
EARL A. JOHNSON and BETH . 
R. JOHNSON, dba JOHNSON ' 
ASPHALT COMPANY, 
Defendants and 
Appellants. 
. : • ) 
************ 
APPELLANTS' BRIEF ON APPEAL 
************ 
STATEMENT OF NATURE OF CASE 
This is an action by lender against borrower to 
recover possession of secured property under Writ of Replevin 
and to obtain right to foreclosure sale and Deficiency Judgment. 
DISPOSITION IN THE LOWER COURT 
The case was tried to the Court and the Court upheld 
Writ of Replevin and entered Foreclosure Decree and Deficiency 
Judgments. From said Judgments, Defendants1 appeal. 
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RELIEF SOUGHT ON APPEAL 
Defendants1 seek reversal of the findings of the lower 
Court and that the case be remanded so a finding of damages for 
the Defendants may be entered. Defendants also seek to have 
the Writ of Replevin provisions of Rule 64B Utah Rules of Civil 
Procedure be declared unconstitutional as they now stand. 
STATEMENT OF FACTS 
The Defendants borrowed $14,000.00 from Plaintiff in 
January, 1973, executing a security agreement which provided 
Plaintiff with a security interest in road equipment described 
in Plaintiff's Affidavit or Replevin and elsewhere. Defendants 
are in the asphalt business and used the secured equipment (a 
grader) routinely in their work. During the year of 1975 
Defendants fell behind on their payments and began negotiating 
with officers of Plaintiff corporation in an effort to remedy . 
the situation. Plaintiff subsequently submitted an Affidavit 
of Replevin along with Undertaking on Replevin whereupon the 
Clerk of the Court issued a Writ of Replevin on September 17, 
1975. The Writ of Replevin was served upon Defendants on 
September 18, 1975 and as a direct result on or about September 22f 
1975, the Sheriff replevied the secured grader from Defendants. 
Plaintiff then filed a Complaint requesting attorney's fees, 
right to foreclosure sale of the replevied equipment and a 
Deficiency Judgment if any. Defendants filed a Counterclaim and 
Motion to Quash Writ of Replevin on October 1, 1975. Non-jury 
Trial was set for November 5, 1975. In support of their Motion 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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to Quash the Writ and Counterclaim, the Defendants alleged that 
the Affidavit of Replevin was substantially defective and 
therefore should be quashed as a matter of law and that the 
taking of the secured property was without due process of law. 
The Court recognized the Affidavit and undertaking 
to be deficient but allowed it to stand over Defendant's 
objection thereto. A Foreclosure Decree was entered and the 
equipment was sold, with $4,800.00 being obtained from the sale. 
A Deficiency Judgment was then entered for $3,717.60, the 
balance then owing on the promissory note. 
ARGUMENT 
POINT I. 
THE COURT ERRED IN DENYING DEFENDANT'S MOTION TO 
QUASH WRIT OF REPLEVIN IN VIEW OF THE FACT THAT THE AFFIDAVIT 
OF REPLEVIN DID NOT MEET THE REQUIREMENTS OF RULE 64B(b) UTAH 
RULES OF CIVIL PROCEDURE, THEREBY RENDERING IT TECHNICALLY AND 
LEGALLY INSUFFICIENT. 
Rule 64B(b) Utah Rules of Civil Procedure sets forth 
the requirements which must be contained in an Affidavit when 
delivery is claimed. Six items are listed. Plaintiff's 
Affidavit of Replevin is deficient as to three of the requirements, 
precisely items (2), (4) and (6). Item (2) states that affiant 
must show that the Plaintiff is the owner of the property "... 
or has a special ownership or interest therein, stating the facts 
in relation thereto, and that he is entitled to possession thereof." 
Plaintiff's Affidavit does not comply with item (2). Item (4) 
states that affiant must allege the cause of detention to his 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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best knowledge, information and belief. Plaintiff makes no such 
allegation which would comply with item (4). Item (6) states 
that affiant must include the "actual value" of the property. 
Affiant states the value as being $8,000.00. This sum was 
the approximate value of the outstanding debt, and not the 
value of the replevied equipment, which reasonable value is 
$15,000.00. Certain minor deficiencies in an Affidavit do 
not necessarily render it ineffectual but authorities indicate 
that this refers to clerical errors and the like, and not to 
substantial defects. See 66 Am Jur 2d Replevin §262. An 
affidavit should be substantially complied with. (Hall & Brown 
Woodworking Mach. Co. v. Haley Furniture Mfg. Co., 174 Ala 190, 
56 So 726) Some cases have held that a replevin statute should 
be strictly complied with. (Halcomb v. Phipps, 194 Ky, 648, 
240 S.W. 363) 
The Court in McAdam v. Walbrau, 8 N.Y. Civ. Pro. 451 
states that it is not a good rule to permit Affidavit to be 
untruly made in the expectation that something will be done to 
make them true. In Utah, a Plaintiff must allege ownership in 
himself in the replevy of property. (Keller v. Gerber, 114 Utah 
345, 199 P 2d 562) A Plaintiff availing himself of the replevin 
proceeding is bound to conditions imposed by rules governing 
replevy procedure. (Kelso v. Hanson, 388 S.W. 2d 396) The Court 
erred in denying Defendants1 Motion to Quash Writ of Replevin in 
view of the fact that such Writ was grossly insufficient and 
did not meet the statutory requirements. 
-4-
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The Affidavit in Replevin should contain such an 
allegation as to ownership, general or special, in Plaintiff, 
and his right to immediate possession of the property, as the 
statute prescribes, omission of such allegation will render 
the Affidavit defective on proper objection thereto. (Spencer v. 
Bidwell, 49 Conn 61) See CJS §97 Replevin, p. 65. The Court 
also erred in its Memorandum Decision in stating that Defendants 
waived all objections to the insufficiency of the Affidavit and 
Bond by their failure to make timely objections. Rule 64B(d) 
Utah Rules of Civil Procedure gives the Defendant two days 
after service of a copy of the Writ to take exception to the 
sureties. The rule states that if there is a failure to take 
exception within two days, then all objections as to the 
sufficiency of the sureties are deemed waived. The rule does 
not state that the Defendant waives right to all objections by 
failing to take exception within two days of service. If the 
Defendant waives all of his rights to all objections then 
possession would be automatic in the Plaintiff. But the law 
indicates that a demand for possession should be made where it 
is necessary to terminate the right of possession in Defendant 
and confer it upon Plaintiff, showing no such automatic right 
to possession in Plaintiff, (Harris v. Second National Bank, 
256 N.E. 2d 594) 
POINT II. 
THE COURT ERRED IN DISMISSING DEFENDANTS' COUNTER-
CLAIM AFTER FINDING DEFICIENCIES IN THE AFFIDAVIT OF REPLEVIN, 
PARTICULARLY AS TO THE UNDERTAKING. 
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The record indicates the Lower Court's realization 
of an insufficient undertaking. Quoting from the transcript, 
page 34, lines 6-23: 
THE COURT: Well, the undertaking as far 
as the signer is concerned, as far as the man 
who signed it, is sufficient, but the under-
taking itself is not. It has a deficiency in it. 
MR. IVINS: In what respect, Your Honor? 
THE COURT: The statute requires that it 
be twice the value of the property, and this 
doesn't pretend to be twice the value of the 
property. 
MR. IVINS: Your Honor, there has been 
no proof of value whatsoever. 
THE COURT: Well, the bond required is one 
that is double the value of the property. Of 
course you are supposed to state the value of 
the property in your affidavit. You don't do 
that, and the bond itself recites that it's 
double the amount owing. 
MR. HARDING: That is correct. 
THE COURT: On the property, which is 
not sufficient. 
Page 35 of the transcript lines 8-10 also give evidence that 
the Court was aware that three of the required six items in the 
Affidavit of Replevin are insufficient or non-existent. The 
Court below should have ruled upon these findings in favor of 
the Defendants. As to the insufficiency of the undertaking, this 
Court in Smith v. Royer, 26 U 2d 83(May 1971) states that a 
person suing on a bond is only entitled to damages not exceeding 
the face of the bond. It is therefore logical to protect a 
Defendant's right to recovery by ensuring that the bond is 
adequate, or twice the reasonable value as required by Rule 64B 
(b)(6) Utah Rules Civil Procedure. The undertaking is an 
appendage of the Affidavit. If one or both is defective 
substantially, then claim and recovery should be denied. The 
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Replevin Bond is an indemnity, not only for the costs that the 
Defendant in replevin may recover, but for damages to the 
value of the property replevied. (Walter v. Kennison, 34 N.H. 
257) The language in Rule 64B(b)(6) is not permissive and the 
bond should comply therewith. 
POINT III. 
THE COURT ERRED IN UPHOLDING THE WRIT OF REPLEVIN 
AND FINDING FOR PLAINTIFF AS THE "CLAIM AND DELIVERY" RULE OF 
UTAH FAILS TO MEET PROCEDURAL DUE PROCESS REQUIREMENTS; IT 
AUTHORIZES A WRIT OF REPLEVIN UPON EX PARTE APPLICATION WITH 
AFFIDAVIT WITHOUT PRIOR JUDICIAL PROCEEDINGS, NOTICE OR HEARING. 
The Court in Fuentes v. Shevin, 407 US 67, 32 L. 
Ed 556, 92 S. Ct 1983 held that the Florida and Pennsylvania 
replevin provisions were invalid under the Fourteenth Amendment 
since they work a deprivation of property without due process of 
law by denying the right to a prior opportunity to be heard 
before chattels are taken from the possessor. Those statutes 
enabled a private party, upon ex parte application and the 
posting of a bond twice the value of the property to be seized, 
to obtain a pre-judgment Writ of Replevin. The Court also held 
that the possessory interest of Appellants, who had made 
substantial installment payments, was sufficient for them to 
invoke procedural due process safeguards notwithstanding their 
lack of full title to the goods. Plaintiff must rely on his 
own title or right to immediate possession and not on weakness 
of title of possession in Defendants. (Smith v. Barrick, 8 ALR 
2d 1087, 151 Ohio St 201, 85 N.E. 2d 107) The Court in Mitchell v. 
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W. T. Grant' Co,, 316 U.S.,600, 94 S.Ct 1895,^40 L Ed 2d 406(1974) 
restricted the Fuentes ruling regarding secured creditors or 
those with a prior interest in the specific property, doing away 
with the requirement for a prior hearing. However, under 
Mitchell, Defendants' rights remain safeguarded by a right to 
a hearing. Utah's rule for replevin fails to meet the Mitchell 
standard. The Utah creditor is not required to establish a 
"clear showing" as a basis for the issuance of a pre-Judgment 
Writ. The Utah rule does not provide for a post seizure hearing, 
to be convened at the request of the debtor at which the 
creditor must justify the Writ. Also the Writ is issued at the 
instance of the Court Clerk and not of a Judge. The Idaho 
Supreme Court in Massey-Ferguson Credit Corp. v. Peterson, 
96 Idaho 94, 524 P.2d 1066 (1974) found that under Fuentes 
and Mitchell the Idaho Claim and Delivery statute as it existed 
prior to 1973 failed to meet procedural due process requirements 
in that it deprived Defendant of property without prior 
judicial procedure, nor notice or opportunity to challenge the 
factual statement in the Affidavit. In light of the fact that 
the Utah rule does not afford Defendants' due process, the Court 
below was grossly in error in allowing the Writ of Replevin to 
stand upon a legally insufficient Affidavit, thereby depriving 
Defendants even of the expectation that the rule would be 
complied with. It is respectfully submitted that Defendants 
were deprived of all rights under this action and that Rule 64B 
Utah Rules Civil Procedure does not meet the due process 
requirements under Fuentes and Mitchell (supra), and should 
be revised. See Utah Law Review, Fall 1974 pp 536-555. 
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CONCLUSION 
The Court erred in allowing a legally insufficient 
Affidavit and undertaking to support a Writ of Replevin, thereby 
depriving Defendants of all rights to due process under the Utah 
rule. The Court also erred by allowing the property of Defendants 
to be replevied without due process of law. The Judgment of 
the lower Court should therefore by reversed and remanded 
with an order tb find damages for Defendants. 
Respectfully Submitted, 
RAY M. HARDING 
Attorney for Defendants-Appellants 
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